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COLLATERAL INHERITANCE TAX 



The general law relating to the taxation of collateral 
legacies and successions in this State, the amendments 
thereof, the decisions of the Supreme Judicial Court and 
the opinions of the Attorneys General applicable thereto 
and some decisions of the New York State courts have been 
compiled for the convenience of those interested, with the . 
cooperation of Mr. George S. Hatch, who has direct charge 
in the Treasury Department of the cases arising hereunder. 

During the fourteen years that this law has been opera- 
tive, the Commonwealth has collected under its provisions, 

$S»74S»H9- 

ARTHUR B. CHAPIN 

Treasurer and Receiver General 
Boston, June i, 1906 
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SUMMARY 



OF EXISTING LAWS RELATING TO THE TAXATION OF 

COLLATERAL LEGACIES AND SUCCESSIONS 

IN MASSACHUSETTS 
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Revised Laws, Chapter 15 
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Taxation of collateral legacies and successions. 

Exemptions and amendments . . 
Appraisal of remainder to collateral heirs 
Bequest to executors above reasonable compensation, 

taxable 

Time of payment, suspension and interest . 
Executor to deduct tax or collect from legatee . 
Tax shall be deducted. Chargeable upon realty 
Limited legacy taxable or tax apportioned . 
Real estate may be sold to pay tax ... . 
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Inventory. Penalty 19 

Copy of inventory to be filed with Treasurer 
Executor to notify Treasurer of real estate liable to tax 
Non-resident assets, banks and corporations, taxable . 
Securities shall not be transferred without notice 
Treasurer to be a party and have notice 
Tax to be refunded if wrongfully paid 
Valuation, appraisal expense divided . 
Jurisdiction of Probate Court to transfer lien 
Application by Treasurer for administrator . 
Payment of tax requisite to allowance of account 
Treasurer shall commence action within six months 
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AMENDMENTS 



Acts of 1902, chapter 473, as amended by Acts of 1903, chapter 276 : 

Remaindermen may file bond within one year . . . .12 
Acts of 1903, chapter 248 : Probate Court shall hear and determine 

questions on tax .26 

Acts of 1903, chapter 251: Treasurer may effect settlement of tax 

where there is a contingency 28 

Acts of 1904, chapter 421 : Treasurer may effect settlement of taxes 

where there is a power of appointment 29 

Acts of 1905, chapter 367 : Valuation, appraisal . . . -25 
Acts of 1906, chapter 436 : Public charitable purposes . . 3» 10 
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Revised Laws, Chapter 15 

AND AMENDMENTS TO JUNE z, 1906 



THE TAXATION OF COLLATERAL LEGAQES AND 
SUCCESSIONS: EXEMPTIONS 

Section i. All property within the jurisdiction of the 
commonwealth, corporeal or incorporeal, and any interest 
therein, whether belonging to inhabitants of the common- 
wealth or not, which shall pass by will, or by the laws 
regulating intestate succession, or by deed, grant, sale or 
gift, made or intended to take effect in possession or enjoy- 
ment after the death of the grantor, to any person, abso- 
lutely or in trust, except to or for the use of the father, 
mother, husband, wife, lineal descendant, brother, sis- 
ter, adopted child, the lineal descendant of any adopted 
child, the wife or widow of a son, or the husband of 
a daughter, of a decedent, or to or for the use of 
charitable, educational or religious societies or insti- 
tutions, the property of which is by law exempt from 
taxation, * (or to a trustee or trustees for public 
charitable purposes within the commonwealth) or to 
t(or for the use of) a city or town for public purposes, 
shall be subject to a tax of five per cent of its value, for 
the use of the commonwealth ; and administrators, execu- 
tors and trustees, and any such grantees under a conveyance 
made during the grantor's life, shall be liable for such taxes, 
with interest, until the same have been paid ; but no bequest, 
devise or distributive share of an estate, unless its value 
exceeds five hundred dollars, shall be subject to the pro- 
visions of this chapter. 

Section 2. (See page 11.) 

* Added by Acts of 1906, chapter 436. 
t Added by Acts of 1905, chapter 470. 
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Constitutionality 

The Acts of 1891, chapter 425, approved June 11, 
1891, became operative July 10, 1891, and imposed a 
tax on collateral legacies and successions — now Re- 
vised Laws, chapter 15. This was declared constitu- 
tional May 18, 1894. 

Minot V. Winthropy 162 Mass. 113. 
Crocker v. Shaw^ 174 Mass. 266. 

No tax has been claimed under this act, from the 
estate of a person dying prior to July 10, 1891, even 
/ though the provisions of the will did not take effect 

until after that date. 

The provision exempting bequests not exceeding five 
hundred dollars was added on April 25, 1895, so that all 
bequests subject to this act, of five hundred dollars, or 
under, where the testator died between July 10, 1891, 
and April 25, 1895, are liable for the tax. 

Howe V. Howe^ 179 Mass. 547. 

The provision limiting the application to estates of 
less than ten thousand dollars was repealed April 16, 
1901. 

Time of Valuation 

The legacy taxes are to be assessed on the value of 
the property at the time of the testator's death, and 
* not upon its value at the time of distribution. 

Hooper v. Bradford^ 178 Mass. 95. 

Note. — Where a life estate intervenes, however, this is sub- 
ject to Acts of 1903, chapter 276. (See pages 12 and 13.) 

No Tax on Income 

No tax is to be assessed upon the income that has 
accrued on the estate of the testator since his death. 

Hooper v. Bradford^ 178 Mass. 95. 
4 
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Advancements during Life 

No decision in this State, but not taxable in New York 
State. 

Matter of Edgerton^ 35 App. Div. 125 ; 54 
N. Y. S. 400; affd. 158 N. Y. 671. 



All Property within the Jurisdiction of the Com- 
monwealth 

Shares of stock in railroad corporations, organized 
under the laws of this State and of New York State and 
having tracks in each, which shares are represented by 
certificates owned and in possession of a non-resident 
at the time of his death in the state of his domicil, 
are subject to taxation under this statute. 

Moody V. SkaWy 173 Mass. 375. 

Includes shares in all Massachusetts corporations 
even if taxed, owned and held in another State. This 
makes the stock of certain interstate railroad corpora- 
tions liable for the inheritance tax here; even if taxable 
in other states. 

See also 

Callahan v. Woodbridge^ 171 Mass. 595. 
Frothingham v. Shawy 175 Mass. 59. 

Transfer by Executor in Another State of Stock in 
Corporation here 

The fact that shares of stock in corporations organ- 
ized under the laws of this Commonwealth and of 
national banking corporations located here, belonging 
to a resident of another State, the certificates of which 
are there at the time of his death, are transferred there 
by the executor of his will, under the authority of his 
appointment in that State before he is appointed 
executor here, does not exempt such shares from taxa- 
tion under Acts of 1891, chapter 425, relating to the 
taxation of collateral legacies and successions. 
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«Such a corporation being in a sense a citizen of 
this State, and having an abiding place here akin to 
the domicil of a natural person, is subject to the juris- 
diction of this Commonwealth, and is in fact within 
the Commonwealth." 

Greves v. Shaw^ 173 Mass. 205. 

Property of a Deceased Non-resident 

Within the jurisdiction of this Commonwealth, such 
as real estate in Boston, cash on hand, bonds of rail- 
road companies, bonds of cities without the Common- 
wealth, of the State of New Hampshire and of the 
United States, all are subject to a collateral inheritance 
tax. 

Callahan v. Woodbridge^ 171 Mass. 595. 

Domicil of a Resident governs Movables 

A testator domiciled here, but having nearly all his 
estate, consisting of bonds and stock of foreign cor- 
porations and cash on deposit, with a savings bank in 
New York, with his agents there, the estate was held 
liable for the tax, the court saying: "In the present 
case the tax is not upon property as such, but upon the 
privilege of disposing of it by will and of succeeding 
to it on the death of the testator or intestate." 

Frothingkam v. Shawy 175 Mass. 59. 

Personal Property of a Non-Resident 
Physically here is taxable. 

Callahan v. Woodbridge^ 171 Mass. 595. 

Power of Appointment 

Prior to St 1891, c. 425, imposing a tax on collat- 
eral successions, a married woman conveyed property 
to a trustee to pay her the income for life and the 
principal after her death to such persons as she should 
appoint by her last will. She died in 1895 leaving a 
will by which she appointed the property to persons 
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not exempt under the statute above. Held^ that the 
property was liable to the tax and that the statute was 
constitutional. 

Crocker v. Shaw^ 174 Mass. 266. 



Expenses of Administration 

For determining whether an estate is taxable, only 
the debts are to be deducted. 

Callahan v. Woodbridge^ 171 Mass. 595. 

This is of importance only in determining the 
size of an estate, for the purpose of taxation, of a 
decedent who died between July 10, 1891, and April 
16, 1901, when the limitation of |Jio,ooo was repealed. 
Local taxes assessed after the death of the decedent 
are not to be included as expenses of administration in 
determining a taxable residue. For the purpose of 
determining on what amount the tax is to be computed, 
expenses of administration must be deducted, as the 
tax is to be paid only on the amount which passes. 

Callahan v. Woodbridge^ 171 Mass. 595. 

Other Tax deducted 

A legacy tax paid the United States is to be deducted 
before paying State succession tax. 

" The value of the property concerned is the measure 
of the tax," meaning the property which the legatee 
would get if it were not for the State tax. "The 
question is not one of precedence between the Com- 
monwealth and United States . . . it is in sub- 
stance one of justice, and in form, one of construction. 
The United States recognizes, as it ought, the same 
principle, by deducting the State succession tax before 
computing its own." 

Hooper v. Shaw^ 176 Mass. 190. 

[The same rule would seem to apply to the inheritance 
taxes due other states, and that the amount of tax due 
another state may be deducted before computing the 
legacy tax due this State.] 

7 
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New York Rule Contra 

The rule in New York State is contra. It holds that 
taxes on transfers paid by the laws of other states are 
not to be deducted. The taxable amount in that State 
being " The value of the interest passing to the legatee 
under the will, without any deduction for any purpose 
or under any testamentary direction." 

Matter of Swift^ 137 N. Y. 77. 



Tax paid Out of Estate 

Where the testator directs that the tax on a legacy 
shall be paid out of his estate, the effect is merely to 
increase the legacy by the amount of the tax; the 
Treasury department, therefore, contends that as the 
legacy tax is 5%, or 1/20, the amount of the specific 
legacy is 19/20 of the sum from which the legatee 
actually receives benefit — so that the actual amount 
on which the tax is to be computed is a sum of which 
the specific legacy constitutes 19/20. 

Example : — 

Legacy (tax to be paid from estate) . $1,000.00 
This amount is ^V2o of .... 1,052.63 

(the total amount of benefit to legatee) 
5% legacy tax 52.63 

Net legacy $1,000.00 

This is equally true whether the residue is taxable or 
exempt. A dictum in a New York opinion is : — 

"No one questions that where a legacy is given 
for a specified amount the tax must be deducted from 
the amount of the legacy and the balance only given 
to the legatee. A testator may direct that a tax on a 
particular legacy shall be paid out of his estate ; never- 
theless, in reality, the tax is still paid out of the legacy, 
the effect of the direction of the testator being merely 
to increase the legacy by the amount of the tax," 

Matter of Gihotiy 169 N. Y. 443. 
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Donor rather than Donee the Decedent 

The donor of a power of appointment, rather than 
the donee, must be regarded as the decedent whose 
estate is liable to taxation. 

Emmons v. Shaw^ 171 Mass. 410. 

Lrife Insurance taxable 

While there is no specific decision in this State 
making life insurance subject to this statute, it has 
been held subject to the collateral inheritance act of 
New York State, and the Treasury department contends 
that it is liable to a collateral inheritance tax of this 
State, if the benefit accrues to one subject to the pa3anent 
of the tax. 

Matter of Knoedlety 140 N. Y. 377. 

Burial Lot of Decedent and Perpetual Care of 
such Lot; also the Monument thereon 

A bequest of over 1^500 for the above purpose, while 
not specifically exempt under the statutes, has been 
ruled by one of the judges of the Probate Court not 
subject to the tax. It is exempt from the tax in New 
York State. 

Matter of Vinot, 7 N. Y. S. 517. 

Matter of Edgerton^ 35 App. Div. N. Y. 125. 

(See Revised Laws, chapter 150, section 12.) 

EXEMPTIONS 
Public Library 

A legacy to a town for establishing a free public 
library is not subject to a tax under this act 

" We think the library thus established may fairly be 
called an educational or charitable institution and that 
the legacies are not subject to the tax." 

Essex v. Brooksy 164 Mass. 79. 

Charitable Corporations are exempt 

If organized under Massachusetts Laws, and need 
not limit their field of usefulness here. 

9 
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" We know of no policy of this Commonwealth which 
obliges a charitable institution organized here to limit 
its field of usefulness, under penalty of taxation, to this 
Commonwealth. " 

Balch V. ShaWi 174 Mass. 144. 



Religious Society exempt 

The exemption depends on this question : — "Is the 
society or institution one whose property is generally 
exempt from taxation ? " 

First Universalist Churchy Salem v. Brad- 
ford^ 185 Mass. 310. 

Massachusetts Town or City exempt 

In 1895 the statute was changed so that bequests 
to towns for any public purpose were exempted (chapter 
307, Acts of 1895) ; in Acts of 1905, chapter 470, it 
was broadened by the words " or for the use of a city 
or town;" and in Acts of 1906, chapter 436, "to a 
trustee or trustees for public charitable purposes within 
the Commonwealth " was added. 



Not exempt 

But a legacy to the New England Trust Co., " the 
interest upon which they will pay to needy, aged men 
and women," is taxable. 

"We cannot read the words (of the statute) as 
meaning to embrace all charitable gifts." * 

Hooper v. Skawy 176 Mass. 190. 
* This decision was prior to Acts of 1906, chapter 436. (Page 3.) 

Legacy to Bowdoin College not exempt 

Rice V. Bradford^ 180 Mass. 545. 
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$500 Limitation 

On June 27, 1902, the Attorney General's depart- 
ment ruled that a tax was due upon cash deposits in 
Massachusetts passing to a taxable person when the 
taxable amount received by said person from the estate, 
wherever situate, exceeded five hundred dollars. The 
fact that the amount in Massachusetts does not exceed 
five hundred dollars is immaterial. This does not apply 
to legacies vesting prior to April 25, 1895. 

[The Treasury department contends that all bene- 
ficial interests passing to any one person are to be 
united, and if the total exceeds five hundred dollars it 
becomes taxable.] 



APPRAISAL OF REMAINDER TO COLLATERAL HEIRS 
WITHIN THREE MONTHS. 

[Revised Laws, Chapter 15.] 

Section 2. If a person bequeaths or devises property to 
or for the use of a father, mother, husband, Wife, lineal 
descendant, brother, sister, an adopted child, the lineal 
descendant of an adopted child, the wife or widow of a son, 
or the husband of a daughter, for life or for a term of 
years, with the remainder to a collateral heir or to a 
stranger to the blood, the value of such particular estate 
shall, within three months after the appointment of the 
executor, administrator or trustee, be appraised in the manner 
provided in section sixteen and deducted from the appraised 
value of such property, and the remainder shall be subject 
to a tax of five per cent, of its value.* 

Section 3. (See page 14.) 

The statute contemplates that the tax should be paid 
from the principal sum. The consequence of paying 
it will be that the principal of the fund will be dimin- 
ished and the income proportionately diminished. 
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'' There is nothing in the statute which authorizes 
any burdens to be imposed upon the legatee of the 
remainder in addition to the tax, and there is no warrant 
in the statute for taking any part of the principal of 
the trust fund, or of the estate generally, to make up 
the loss of the life tenant" * 

Minot V. Winthrop, 162 Mass. 113. 

♦This is modified by chapter 276, Acts of 1903, which post, 
pones due date of tax in certain cases. (See below.) 

[The age of a life tenant is to be taken by the 
nearest birthday to the date of the testator's decease.] 



Annuity 

Tax to be paid out of annuity as soon as annuity 
becomes payable, and at the time when payments on 
account of it are made. 

Minot V. Winthrop, 162 Mass. 113. 



REMAINDERMAN MAY FILE BOND WITHIN ONE YEAR 

[Acts of 1902, chapter 473, as amended by Acts of 1903, chapter 276. 
Acts of 1903 in italics.] 

Section i. In all cases where there has been or shall 
be a devise, descent or bequest to collateral relatives or 
strangers to the blood, liable to collateral inheritance tax, 
to take eflFect in possession or come into actual enjoyment 
after the expiration of one or more life estates or a term of 
years, the tax on such property shall not be payable nor 
interest begin to run thereon until the person or persons 
entitled thereto shall come into actual possession of such 
property, and the tax thereon shall be assessed on the value 
of the property at the time when the right of possession 
accrues to the person entitled thereto as aforesaid, and such 
person or persons shall pay the tax upon the coming into 

12 
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possession of such property. Upon the filing of the 
bond hereinafter required the executor or administrator of 
the decedent's estate may settle his account in the probate 
court without being liable for said tax : provided, that such 
person or persons may pay the tax at any time prior to their 
coming into possession, and in such cases the tax shall be 
assessed on the value of the estate at the time of the pay- 
ment of the tax, after deducting the value of the life estate 
or estates for years ; and provided, further, that the tax on 
real estate shall remain a lien on the real estate on which 
the same is chargeable until it is paid. Any person or 
Jfcrsons beneficially interested in remainder or reversion 
in any personal property liable to a tax upon which such 
tax is postponed by the provisions of this section shall^ 
iTvithin one year after the date of the death of the 
decedent, give bond to a judge of the probate court 
having jurisdiction of the estate of such decedent^ in 
such amount and with such sureties as said court may 
approve^ conditioned upon the payment of such tax at 
the time or period when such person or persons shall 
come into possession or actual enjoyment of the same. 
If any such person or persons shall fail to file such 
bond within the period required^ the tax shall be due 
and payable under the provisions of section four of 
chapter fifteen of the Revised Laws. 

Section 2. This act shall take effect upon its pas- 
sage^ but shall not apply to the estate of any person 
'who died before the passage thereof. {^Approved April 
29, 1903. 

** Persons beneficially interested 
In remainder or reversion." 

Dexter v. Cotting, 149 Mass. 92. 
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The Act of 1902 

Is operative as to both real and personal estate, but 
the amendment of 1903 seems operative as to personal 
estate only, and since April 29, 1903, the date of passage. 

In Stevens v. Bradford^ 185 Mass. 439, the court 
ruled that chapter 473, Acts of 1902, was retrospective 
as well as prospective. 

" It applies to all cases where there has been or shall 
be a devise, descent or bequest" 

Chapter 276, Acts of 1903, amending the above act, 
allows a bond to be filed within one year after the 
death of the decedent and applies to personal property, 
but " shall not apply to the estate of any person who 
died before the passage thereof." 

[The Treasury department, therefore, contends that 
the tax payable thereunder in all cases prior to April 
29, 1903, is postponed by the Act of 1902, without the 
filing of a bond, while since April 29, 1903, the tax 
on personal property coming within the provisions of 
the act must be paid at the end of two years unless a 
bond is filed within one year after the death of the 
decedent] 

Note. — The executor may properly notify remainderman to 
file the bond within one year. 



Vested and Contingent Estates 

a. An estate is vested when there is an immediate 
fixed right of present or future enjo3rment 

b. An estate is vested in possession when there 
exists a right of present enjoyment 

c. An estate is vested in interest when there is a 
present fixed right of future enjoyment 

d. An estate is contingent when a right of enjoy- 
ment is to accrue on an event which is dubious and 
uncertain. 

Thomas on Estates Created by Will^ Vol. i, 
page 259. 
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Postponement of Tax on Remainder 

August 26, 1902. 
The Attorney General's opinion was asked by the 
Treasurer, on this question : — "Is chapter 473, Acts of 
1902, applicable to the estates of resident decedents in 
cases where the intervening life estate is taxable ? " 

Herbert Parker, Attorney General, says : — " I am of 
the opinion that I must reply in the affirmative ; neither 
the purpose nor the language of the act can be construed 
to warrant a distinction between an intervening life 
estate which is taxable and one which is not taxable. 
The statute clearly postpones the time when the tax 
shall become due on the taxable remainder to the time 
when such remainder vests in the remainderman, 
without reference to the character of the life estate 
which precedes it" 



BEQUESTS TO EXECUTORS ABOVE REASONABLE 
COMPENSATION TAXABLE 

[Revised Laws, Chapter 15.] 
Section 3. If a testator gives, bequeaths or devises to 
his executors or trustees any property otherwise liable to 
said tax, in lieu of their compensation, the value thereof in 
excess of reasonable compensation, as determined by the 
probate court upon the application of any interested party 
or of the treasurer and receiver general, shall nevertheless 
be subject to the provisions of this chapter. 



TIME OF PAYMENT. SUSPENSION. INTEREST 

[Revised Laws, Chapter 15.] 

Section 4. Taxes imposed by the provisions of this 
chapter shall be payable to the treasurer and receiver 
general by the executors, administrators or trustees, at the 
expiration of two years after the date of their giving bond ; 
but if legacies or distributive shares are paid within the 
two years, the taxes thereon shall be payable at the same 

15 
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time. If the probate court acting under the provisions of 
section * thirteen of chapter one hundred and forty-one has 
ordered the executor or administrator to retain funds to 
satisfy a claim of a creditor, the payment of the tax may 
be suspended by the court to await the disposition of such 
claim. If the taxes are not paid when due, interest shall 
be charged and collected from the time the same became 
payable ; and said taxes and interest shall be and remain a 
lien on the property subject to the taxes until the same are 
paid. 
Section 5. (See page 17.) 

Statute of Limitations 

Nothing except payment or a satisfaction of the tax 
shall operate as a discharge of it or prevent its collec- 
tion. 

Howe V. Howe^ 179 Mass. 547. 

The general or special statute of limitations does 
not apply to the collection of this tax, and interest 
runs on whole tax. 

Bradford V. Storey^ 189 Mass. 104. 

To Treasurer: 

««The time for the payment of taxes on collateral 
legacies and successions, and all interest thereon, is fixed by 
the original act. Statute of 1891, chapter 425, as amended 
by Statute of 1895, chapter 430 (now Revised Laws, chapter 
15), and by said acts no discretion is given to the Treasurer 
of the Commonwealth in the matter. This being so, of 
course there is no occasion to consider what would be a 
reasonable time to allow the payment of taxes free from 
interest 

* Section 13, chapter 141, is a provision for a creditor whose right 
of action accrues after two years. 
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" The only discretion as to the extension of time for the 
payment of a tax is that given to the court in the last 
paragraph of Statute of 1891, chapter 425, section 18 (now 
Revised Laws, chapter 15, section 20). 

"There is nothing in the act which contemplates the 
exercise of any discretionary powers by the Treasurer, either 
in this or in any other respect, as far as I have been able to 
discover. When the original act was first passed a similar 
question was then examined quite carefully by the Attorney- 
General, and his views were communicated to the Treasurer." 

HosEA M. Knowlton 
October 5, 1895. Attorney^ General 



EXECUTOR TO DEDUCT TAX FROM LEGACY OR 
COLLECT FROM LEGATEE 

[Revised Laws, Chapter 15.] 

Section 5. An executor, administrator or trustee hold- 
ing property subject to said tax shall deduct the tax there- 
from or collect it from the legatee or person entitled to said 
property, and he shall not deliver property or a specific 
legacy subject to said tax until he has collected the tax 
thereon. An executor or administrator shall collect taxes 
due .upon land which is subject to tax under the provisions 
hereof from the heirs or devisees entitled thereto, and he 
may be authorized to sell said land according to the pro- 
visions of section eight if they refuse or neglect to pay said 
tax. 

Section 6. (See page 19.) 



* Acts of 1903, chapter 25 1, gives the Treasurer the right to com- 
promise in certain cases. (See page 28.) 
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EXECUTOR'S DUTY TO COLLECT TAXES ON SPECIFIC 
BEQUESTS. TAX ON SPECIHC PROPERTY BEQUEATHED 
TO TWO OR MORE IN COMMON TO BE PAID BY 
EACH IN PROPORTION TO HIS INTEREST 

To Treasurer: Boston, Oct 29, 1891. 

Sir : — In reply to your inquiries as to your duty under 
the legacy tax act, chapter 425 of 1891 (legacy tax act), 
I have to say that, in my opinion, it is plain from section 5 
that in the case of articles of personal property specifically 
devised, it is the duty of the administrator, executor or 
trustee to collect the tax, based on the appraisal provided 
for by section 9 or section 13, before delivering the article 
to the legatee; and that, in the case of such a specific 
legacy in common to two or more persons, the tax is to be 
collected from each in proportion to their respective inter- 
ests. I see no reason why this rule should not apply to 
every such case, and why you should not so inform any 
person having occasion to ask. 

As to your duty to make special inquiry, etc., in my 
opinion the statute intends that sufficient information as to 
estates subject to the tax, or the existence of such estates, 
will reach you through the provisions of sections 9, 10 and 
II, and the other provisions of the act; and that it does 
not require you to institute inquiry as to the existence of 
such estates. The Legislature seems to have proceeded 
upon the assumption that all deceased estates pass through 
the probate courts, and to have assumed that sufficient 
information for your purposes will reach you through that 
channel under the provisions of the act If any other 
case should come to your knowledge, you have power under 
section 15 to apply for administration; and in any case in 
which the original appraisal of the property is not satis- 
factory to you, you have power to secure a special appraisal 
under section 13 ; but, in the absence of anything tending 
to show that the original appraisal is erroneous, you are, in 
my opinion, justified in resting upon it 

A. E. PiLLSBURY 

Attorney ' General 
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TAX SHALL BE DEDUCTED. CHARGEABLE UPON REALTY 
[Revised Laws, Chapter 15.] 

Section 6. If a legacy subject to said tax is charged 
upon or payable out of real estate, the heir or devisee, 
before paying it, shall deduct said tax therefrom and pay it 
to the executor, administrator or trustee, and the tax shall 
remain a charge upon said real estate until it is paid. Pay- 
ment thereof may be enforced by the executor, administrator 
or trustee in the same manner as the pa3rment of the legacy 
itself could be enforced. 



UMITED LEGACY TAXABLE OR TAX APPORTIONED 

[Revised Laws, Chapter 15.] 

Section 7. If a pecuniary legacy is given to any person 
for a limited period, the executor, administrator or trustee 
shall retain the tax on the whole amount ; but if it is not 
in money, he shall apply to the probate court having juris- 
diction of his accounts to make an apportionment, if the 
case requires it, of the sum to be paid into his hands by 
such legatee on account of said tax, and for such further 
orders as the case may require. 



REAL ESTATE MAY BE SOLD TO PAY TAX 

[Revised Laws, Chapter 15.] 

Section 8. The probate court may authorize executors, 
administrators and trustees to sell the real estate of a dece- 
dent for the payment of said tax in the same manner as it 
may authorize them to sell real estate for the payment of 
debts. 

INVENTORY, PENALTY 
[Revised Laws, Chapter 15.] 

Section 9. An inventory of every estate, atiy part of 
which may be subject to a tax under the provisions of this 
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chapter, shall be filed by the executor, administrator or 
trustee within three months after his appointment If he 
neglects or refuses to file such inventory, he shall be liable 
to a penality of not more than one thousand dollars, which 
shall be recovered by the treasurer and receiver general ; 
and the register of probate shall notify the treasurer and 
receiver general of any such neglect or refusal within thirty 
days after the expiration of the said three months. 
Section io, (See page 21.) 

Tax to be assessed on the inventory, if satisfactory 
to the Treasurer. 

Hooper v. Bradford^ 178 Mass. 95. 



AN INVENTORY OF THE WHOLE ESTATE REQUIRED. AND 
NOT MERELY OF THAT PART SUBJECT TO THE TAX 

Boston, Feb. 18, 1892. 
To Treasurer: 

Sir : — In reply to your inquiry whether, under the legacy 
tax act, chapter 425 of the Acts of 1 891, an executor, adminis- 
trator, or trustee is obliged to file in the probate court an 
inventory of the whole estate, or whether he may file an 
inventory only of such part as is subject to the tax, I have 
to say that, in my opinion, the act requires him to file an 
inventory of the whole. This is evident from the express 
provisions of sections 9 and 10 ; and from the further con- 
sideration that the statute cannot reasonably be taken to 
intend that the executor, administrator, or trustee shall 
determine for himself what part of the estate is subject to 
the tax. It must be taken to require, him, as the language 
clearly implies, to disclose the whole, for the examination of 
any party in interest and the action of the court upon any 
question which may arise. 

A. E. PiLLSBURY 

Attorney' General 
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STATE TREASURER HAS NO LEGAL AUTHORITY TO CON- 
SENT TO OMISSION TO HLE INVENTORY OF ENTIRE 
ESTATE. AND SUCH CONSENT IS OF NO LEGAL EFFECT 

To Treasurer: Boston, May n, 1892. 

Sir : — I have your request to be advised whether you 
have legal authority to consent in advance to the omission 
by an executor to file an inventory of an entire estate of 
which a part is taxable under the legacy tax act of 189 1. I 
advised you under date of February 18, 1892, that the law 
requires an inventory of the entire estate to be filed. The 
statute gives the treasurer no express power or discretion to 
dispense with this requirement ; on the contrary, it expressly 
requires him to prosecute for the penalty upon neglect or 
refusal to comply with it In my opinion you have no legal 
authority to dispense with it; and your consent to the 
omission, or even a promise of immunity for it, would be of 
no legal eflFect to bind your successors, or to bar a prosecu- 
tion for the penalty. 

A. E. PiLLSBURY 

Attorney ' Gemral 



CCff^ OF INVENTORY TO BE FILED WITH TREASURER 
BY REGISTER OF PROBATE 

[Revised Laws, Chapter 15.] 

Section 10, A copy of the inventory and appraisal of 
every estate, any part of which is subject to a tax under 
the provisions of this chapter or, if the estate can be con- 
veniently separated, a copy of the inventory and appraisal 
of such part, shall within thirty days after it has been filed 
be sent by the register of probate, by mail, to the 
treasurer and receiver general without charge therefor. A 
refusal or neglect by the register of probate so to send a 
copy of such inventory and appraisal shall be a breach of 
his official bond. 
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EXECUTOR TO NOTIFY TREASURER OF REAL ESTATE 
UABLE TO TAX 

[Rerised Laws, Chapter 15.] 

Section ii. If real estate of a decedent so passes to 
another person as to become subject to said tax, his execu- 
tor, administrator or trustee shall inform the treasurer and 
receiver general thereof within six months after his appoint- 
ment, or if the fact is not known to him within that time, 
then within one month after the fact becomes known to 
him. 



NON-RESIDENT ASSETS UABLE TO TAX, BANKS 
AND CORPORATIONS UABLE 

[Revised Laws, Chapter 15.] 

Section 12, If a foreign executor, administrator or 
trustee assigns or transfers any stock or obligation in any 
national bank located in this commonwealth or in any 
corporation organized under the laws of this commonwealth, 
owned by a deceased non-resident at the date of his death 
and liable to a tax under the provisions of this chapter, the 
tax shall be paid to the treasurer and receiver general at the 
time of such assignment or transfer, and if it is not paid 
when due such executor, administrator or trustee shall be 
personally liable therefor until it is paid. A bank located 
in this commonwealth or a corporation organized under the 
laws of this commonwealth which shall record a transfer of 
any share of its stock or of its obligations made by a foreign 
executor, administrator or trustee, or issue a new certificate 
for a share of its stock or of the transfer of an obligation 
at the instance of a foreign executor, administrator or trus- 
tee, before all taxes imposed thereon by the provisions of 
this chapter have been paid, shall be liable for such tax in 
an action of contract brought by the treasurer and receiver 
general. 
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" Persons claiming a succession to property in this 
Commonwealth, under non-resident owners, must hold 
their rights subject to the prior rights of the Common- 
wealth to have the property administered here in order 
that taxes may be paid upon the succession.'' 

Greves v. Shaw^ 173 Mass. 205. 

[No corporation should make a transfer of stock for 
an estate of a deceased non-resident without ascertain- 
ing whether it is taxable or not] (Treasurer.) 



SECURITIES SHALL NOT BE TRANSFERRED WITHOUT 
NOTICE TO TREASURER 

V 

[Reviled Lawi, Chapter 15.] 

Section 13. Securities or assets belonging to the estate 
of a deceased non-resident shall not be delivered or 
transferred to a foreign executor, administrator or legal 
representative of said decedent, unless such executor, 
administrator or legal representative has been licensed to 
receive such securities or assets under the provisions of 
section three of chapter one hundred and forty-eight, with- 
out serving notice upon the treasurer and receiver general 
of the time and place of such intended delivery or transfer, 
seven days at least before the time of such delivery or 
transfer. The treasurer and receiver general, either per- 
sonally or by representative, may examine such securities or 
assets at the time of such delivery or transfer. Failure to 
serve such notice or to allow such examination shall render 
the person or corporation making the delivery or transfer 
liable in an action of contract brought by the treasurer and 
receiver general to the payment of the tax due upon said 
securities or assets. 



23 



Digitized by 



Google 



COLLATERAL LEGACY AND SUCCESSION TAX 

TREASURER TO BE A PARTY AND HAVE NOTICE 

[Revised Lawi, Chapter 15.] 
Section 14. The treasurer and receiver general shall 
be made a party to all petitions by foreign executors, 
administrators or trustees brought under the provisions of 
section * three of chapter one hundred and forty-eight, and 
no decree shall be made upon any such petition unless it 
appears that notice of such petition has been served on the 
treasurer and receiver general fourteen days at least before 
the return day of such petition. 

[Section 3, Chapter 148, Revised Laws.] 
* Section 3. An executor, administrator, guardian or trustee duly 
appointed in another state or in a foreign country and duly qualified and 
acting, who may be entitled to any personal property, situated in this 
commonwealth, may file an authenticated copy of his appointment in the 
probate court for any county in which there is real property of his trust or, 
if there is no such real property, in any county in which there is personal 
property of his trust, and may upon petition to said court, after such 
notice to the treasurer and receiver general, creditors and all persons 
interested as the court may order, be licensed to receive or to sell by public 
or private sale, upon such terms and to such person or persons as he shall 
think fit, or otherwise to dispose of, and to transfer and convey, shares in 
a corporation or other personal property, if the court finds that there is 
no executor, administrator, guardian or trustee appointed in this common- 
wealth who is authorized so to receive and dispose of such shares or 
estate, and that such foreign executor, administrator, guardian or trustee 
will be liable, upon and after such receipt or sale, to account for such 
shares or estate, or for the proceeds thereof, in the state or country in 
which he was appointed; and that no person resident in this common- 
wealth and interested as a creditor or otherwise objects to the granting of 
such license or appears to be prejudiced thereby; but no such license 
shall be granted to a foreign executor or administrator until the expiration 
of six months after the death of his testator or intestate. 



TAX TO BE REFUNDED IF WRONGFULLY PAID 

[Revised* Laws, Chapter 15.] 
Section 15. If a person who has paid such tax after- 
ward refunds a portion of the property on which it was 
paid or if it is judicially determined that the whole or any 
part of such tax ought not to have been paid, said tax, or 
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part of such tax ought not to have been paid, said tax, or 
the due proportion thereof, shall be repaid to him by the 
executor, administrator or trustee. 



ACTS OF 1905, CHAPTER 367 (Amending R. U Chap. 15, Sect 16), 
VALUATION, APPRAISAL EXPENSE DIVIDED 
Section i6. Said tax shall be assessed upon the actual 
value of said property as found by the probate court. Upon 
the application of the treasurer and receiver general or of 
any party interested in the succession, the probate court 
shall appoint three disinterested appraisers who, first being 
sworn, shall appraise such property at its actual market 
value and shall make return thereof to said court. Such 
return, when accepted by said court, shall be final. One 
half of* the fees of said appraisers, as determined by the 
judge of said court, shall be paid by the treasurer and 
receiver general, * and one half of said fees shall be paid 
by the other party or parties to said proceeding. The 
value of an annuity or life estate shall be determined by the 
"Actuaries' Combined Experience Tables", at four per 
cent, compound interest: * provided^ however^ that in all 
proceedings arising under this section said probate courts 
upon agreement of parties or when in the opinion of the 
court the nature of the property makes it advisable^ may 
appoint a single disinterested appraiser who shaU upon 
oath appraise such property as hereinbefore provided, 
[^Approved May ^, /po^. 

The petitioner for a reappraisal should be a party 
interested in the succession, and not the executor or 
administrator. 

Valuation 

The time as of which the valuation of the property 
liable to taxation is to be made, is the death of the 
testator and not the time of the actual vesting of title 
or of possession in the party liable to the tax. 

Howe V. Howe, 179 Mass. 547. (over) 

♦ Italics added by Acts of 1905, chapter 367. 
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Valuation — continued 

If the tax is postponed by St 1902, ch. 473, or St. 
1903, ch. 276, it is to be computed upon the valuation 
at the time when the right of possession accrues to the 
taxable beneficiary, and this rule applies to cases within 
the terms of these statutes in which the taxes have 
been postponed by the Probate Court. 

If the case is not within the terms of either of these 
statutes, and the tax is postponed by the court under 
its general jurisdiction, such tax is to be computed 
upon the value of the property at the day of the death 
of the testator. 



JURISDICTION OF PROBATE COURT; TO TRANSFER UEN 

[Revised Laws, chapter 15, amended by Acts of 1903, chapter 248.] 

Section 17. The probate court having jurisdiction of 
the settlement of the estate of the decedent shall, subject to 
appeal as in other cases, hear and determine all questions 
relative to said tax affecting any devise, legacy or inheri- 
tance, and the treasurer and receiver general shall repre- 
sent the commonwealth in any such proceedings. {*Tfu 
probate court shall also have jurisdiction in like proceed- 
ings to discharge the lien created by this act or any 
amendment thereof on any real estate or separate parcel 
thereof^ and shall make such order or decree as will 
otherwise secure to the commonwealth the payment of 
any tax due or to become due on such real estate or 
separate parcel thereof) 

Howe V. Howe, 179 Mass. 547. 

The jurisdiction of the Probate Court to determine 
all questions in regard to the legacy tax act is not 
exclusive and does not take away the right of a legatee 
to sue at common law in the Superior Court for his 
legacy. 

Essex V. Brooks J 164 Mass. 79. 

* Italics added by Acts of 1903, chapter 248. 
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The Probate Court has jurisdiction on a petition by 
the executor of a foreign will proved in this Common- 
wealth upon the question as to whether he is subject to 
the legacy tax. 

Callahan v. Woodbridge^ 171 Mass. 595. 



APPUCATION BY TREASURER FOR ADMINISTRATOR 

[Revised Laws, Chapter 15.] 
Section 18. If, upon the decease of a person leaving an 
estate liable to a tax under the provisions of this chapter, a 
will disposing of such estate is not offered for probate, or 
an application for administration made within four months 
after such decease, the proper probate court, upon applica- 
.tion by the treasurer and receiver general, shall appoint an 
administrator. 



PAYME^4T OF TAX REQUISITE TO ALLOWANCE 
OF ACCOUNTS 

[Revised Laws, Chapter 15.] 

Section 19. No final account of an executor, adminis- 
trator or trustee shall be allowed by the probate court unless 
such account shows, and the judge of said court finds, that 
all taxes imposed by the provisions of this chapter upon any 
property or interest therein belonging to the estate to be 
settled by said account have been paid ; and the receipt of 
the treasurer and receiver general for such tax shall be the 
proper voucher for such payment. 

Nothing except pa)rment or a satisfaction of the tax 
shall operate as a discharge. 

Howe V. Howe, 179 Mass. 547. 

The statute of limitations does not apply. 
Bradford V. Storey, 189 Mass. 104. 
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TREASURER SHALL COMMENCE ACTION WITHIN SIX 
MONTHS 

[Revised Lmwt, Chapter 15.] 
Section 20. The treasurer and receiver general shall 
commence an action for the recovery of any of said taxes 
within six months after the same become payable ; and also 
whenever the judge of a probate court certifies to him that 
the final account of an executor, administrator or trustee 
has been filed in such court and that the settlement of the 
estate is delayed because of the non-payment of said tax. 
The probate court shall so certify upon the application of 
any heir, legatee or other person interested therein, and 
may extend the time of payment of said tax whenever the 
circumstances of the case require. 

The provision in regard to the Treasurer bringing 
suit is directory merely. 

Howe V. Howe^ 179 Mass. 546. 



THE TREASURER MAY EFFECT SETTLEMENT OF THE 
TAX WHERE THERE IS A CONTINGENCY 

[Acts of 1903, Chapter 251.] 

Section i. In every case where there shall be a devise, 
descent or bequest to collateral heirs or strangers liable to 
the collateral legacy tax, conditioned upon the happening 
of a contingency or dependent upon the exercise of a dis- 
cretion, the treasurer and receiver general may, with the 
approval of the attorney-general, effect such settlement of 
the tax as he shall deem to be for the best interests of the 
commonwealth, and payment of the sum so agreed upon 
shall be a full satisfaction of such tax 

Section 2, This act shall take effect upon its passage. 
{^Approved April //, igoj. 
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THE TREASURER MAY EFFECT A SETTLEMENT OF TAXES 
WHERE THERE IS A POWER OF APPOINTMENT 

[Acts of 1904* Chapter 421.] 

Section i. In all cases where there has been or shall be 
a bequest or devise of property to or for the use of a father, 
mother, husband, wife, lineal descendant, brother, sister, an 
adopted child, a lineal descendant of an adopted child, the 
wife or widow of a son, or the husband of a daughter, for 
life or for a term of years, which skives to such tenant 
for life or term of years the power of appointinj^ by 
deed or will or both the further disposition of such 
property or any part thereof, the treasurer and receiver 
general may, with the approval of the attorney general, 
effect such settlement of the tax on the interest of any 
unascertained appointees under such power and of any un- 
ascertained person who may take in default of appointment 
under such power, as he shall deem to be for the best inter- 
ests of the commonwealth; and pa)rment of the sum so 
agreed upon shall be a full satisfaction of such tax. 

Section 2. This act shall take effect upon its passage. 
\^Approved June 3^ igo/}.. 
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